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1. Purpose of Report 

 
1.1 This report sets out the proposed governance framework and an indicative 

business case to create a Housing Company which will be wholly owned by the 
Council. The company’s role will be to deliver market rent properties as well as a 
lesser proportion of low cost home ownership properties. The development of 
market property will, overall, generate income into the General Fund in several 
ways but will involve the General Fund taking on significant debt and on-lending 
to the company. The company proposal is designed to complement other 
initiatives i.e. to build more social housing in the Housing Revenue Account and 
encourage Housing Associations to develop at ‘affordable’ rent levels in the City. 
The overall aim of the three strands of policy is to increase the amount of quality 
accommodation in the City with the balance being at sub-market rents.  
 

1.2  
 
1.2.1 
 
 
1.2.2 
 
 
1.2.3 
 
 
 
 
 
 
1.2.4 
 
 
 
1.2.5 
 
 

Members of the Executive will be asked to approve: 
 
That a company be formed. This can be done at low cost and is essentially a 
registration process at Companies House.  
  
The governance and constitutional arrangements for the company detailed in the 
report.  
 
That in principle it is agreed to make funding available from the General Fund to 
finance the company. This will involve significant loans being taken out in the 
General Fund with on-lending to the company at a premium (i.e. the General 
Fund will make a return on the loans, however there will be some cost to the 
General Fund in the initial years).  The loan finance will allow the Company to 
function and grow.   
 
That based on the indicative company balance sheet at appendix 1, and more 
detailed workings supporting that, a detailed business plan for the company be 
progressed. 
 
That a detailed wholly owned company business plan and governance 
arrangements be developed and implemented subject to final approval by the 
Executive Committee in the summer of 2016.   
 
 
 



2. Executive Summary     
 

2.1 The company will be like any other private company in that it will need to be 
financially viable, operate in line with an agreed business plan and meet all its 
statutory obligations. 
 

2.2 The Housing Company is designed to form part of a strategy to promote the 
increase of housing supply in the City and would sit alongside other strategies 
that the Council is promoting and which include 

 Development of housing, to be let at social rent levels, within the Council's 
Housing Revenue Account (HRA); 

 Working with Registered Providers (Housing Associations - RPs) to 
encourage them to develop affordable housing within the City; 

 Working with specialist institutional investors to explore property leaseback 
options 
 

2.3 Initially, it is proposed the Housing Company will develop property which it will 
provide primarily as market rented accommodation but with some low cost home 
ownership. This will enable the company, and in turn the Council, help a section 
of the community respond to the many challenges they face in the current 
housing market in the City. 
 

2.4 The Housing Company will be fully financed by the Council through a combination 
of loan and equity funding. However, the overriding principle of the financial 
modelling is that there will be no overall cost, over the life of the business plan, to 
the Council of setting up and financing the Housing Company. In addition, the 
Council may benefit from any future dividends (profits after tax) from the 
company, any capital growth in the value of the property portfolio, a premium for 
on-lending through the General Fund and a % of both Council tax and New 
Homes Bonus income generated by the new stock. 
 

2.5  An indicative business plan has been prepared on the basis of developing a 
portfolio of 160 new properties to provide as rented accommodation and 40 as 
low cost sale (the balance sheet is attached at appendix 1). In order for the model 
to remain viable with no cost to the Council, all rented property would be let at 
full/close to market rent and the sale properties sold at marginally below market 
terms. Based on the detailed financial modelling carried out for the Council it is 
anticipated that rents (depending on the unit type) will be between £500 and £600 
per month. These are highlighted in the table that has been included in the 
section Financial Modelling.  
 

2.6 Members should note that the housing ‘offer’ from the company will be separate 
and different to that of the Council. In particular, the tenancy arrangement will be 
different to that of the secure tenancies provided by the Council. The company 
will essentially offer responsibly managed private rented accommodation and for 
sale on lower cost terms. 
 

2.7 As a company wholly owned by the Council it is imperative that an appropriate 
governance structure is put in place to ensure the sound and robust management 
of the company alongside protection of the Council’s financial and reputational 
investment in the company. However, the governance must not hinder the 
company and must allow it to act swiftly and pro-actively as a separate legal 



entity. This report sets out a proposed governance structure to achieve this. As 
sole shareholder, the Council would appoint the directors to the company and 
approve the business plan and other key decisions (known as reserved matters - 
these are listed at appendix 2). The directors would have responsibility for the 
operation and management of the company. The directors would be accountable 
to the Council (and Members) for the company's performance through the 
Council's role as the sole shareholder of the Company. 
 

2.8 The Council has taken both legal and financial advice from specialist consultants 
to ensure that it has the powers and capability to create and fund the company in 
line with relevant legislation.   
 

2.9 Although the indicative business case has been modelled on developing 200 
properties during the first few years, subject to a range of factors, the Housing 
Company will have the potential to significantly increase its portfolio. Over time, 
this will enable the company to either provide more properties to let at a 
discounted market rent or indeed to return a greater profit to the Council’s 
General Fund.  
 

3. Background 
 

3.1 
 

One of the Council’s four key long standing objectives is to increase the supply of 
affordable housing in the City. 
 

3.2 
 

There are nearly 2,800 separate applications for housing on the Council’s waiting 
list. Around 600 applicants are fortunate enough to get a property from that 
waiting list each year. Most of the rest continue to live in unsatisfactory 
accommodation.  
  

3.3 
 

25% of the total housing stock in the City is now in the private rented sector 
(PRS). Although there are some very good landlords, overall standards are low. 
Our own in-house private sector housing team estimate over 43% of the PRS 
stock is non decent (lacking one or more basic modern amenities) and up to 20% 
have a category one hazard under the national Health and Housing Rating 
System (HHRS) meaning that it is dangerous or potentially injurious to health to 
live there.     
 

3.4  In the period following the Comprehensive Spending Review of 2010 Housing 
Association development activity in the City dropped to its lowest level in a 
decade. In the three years to April 2015 only 69 new affordable homes were built 
within the City’s boundaries, compared to 259 in the preceding two years. In that 
same three year period 91 Council homes were lost to the social and affordable 
stock through the Right to Buy.  
 

3.5 Emerging data in the formation of the new Central Lincolnshire Local Plan 
indicates that there is a chronic shortage of housing across all tenures in the City. 
The position is mirrored to varying degrees in most parts of the Country.  
 

3.6  The issue for the Council is whether it wishes to try and intervene in this process 
and seek, at least partially, to fill the gap of supply and of standards through 
market priced development within a wholly owned company. There are other 
benefits to the Council and community relating to such an approach but also, 



inevitably, increased risk for the Council.  
 

3.7 Elsewhere on the agenda for this meeting members are asked to approve an 
amended and updated Housing Revenue Account (HRA) Business Plan. This 
allows for the fulfilment of the previous commitment to 150 new build social rent 
homes to be extended by a further 100 homes. The housing company model is 
intended to be complementary to development in the HRA in order to positively 
intervene in the failing market.     
 

4. A wholly owned Housing Company  
 

4.1 The proposal and company objectives  

4.1.1 This proposal sets out the business case for creating a Housing Company, wholly 
owned by the Council, which will develop properties to provide as privately rented 
accommodation and housing for sale on sub market terms.  
 

4.1.2 Key objectives of the Housing Company will be: - 
 

 To act as an "exemplar" private sector landlord in the City offering high quality 
accommodation. 

 To remain financially viable and operate efficiently to ensure it receives 
sufficient rental income to meet all of its costs including financing, housing 
management, property maintenance and administration. 

 To provide an efficient housing management service to its tenants which will 
need to be clearly differentiated from that provided for the Council’s own 
stock. 

 To maintain property to a suitable standard to meet tenants’ reasonable 
expectations and to protect and enhance the Council’s financial investment in 
the properties 
 

4.1.3 To achieve the financial viability of the Housing Company most of the properties 
will need to be let at full market rent to ensure the company is viable and can 
cover its costs/liabilities and without a cost to the General Fund. The current 
financial modelling is based on an 80:20 split (market rent/sub market sale) 
although this may change over time as market conditions and other parameters 
vary. 
 

4.1.4 In establishing the business case officers have taken specialist advice from both 
Trowers & Hamlins LLP and the David Tolson Partnership in respect of the legal 
and financial aspects of the business case respectively. Both organisations have 
detailed knowledge and experience of advising a number of Councils about the 
formation and management of commercial housing companies. Officers have also 
researched and spoken to other councils who have already established or are 
setting up similar companies. 
 

4.2 Company structure and Governance Arrangements  

4.2.1 Trowers & Hamlins have advised that a company limited by shares (CLS) is the 
appropriate form of vehicle for the Housing Company for a number of reasons, 
including:  

 a CLS is the most common corporate vehicle used in England for profit 



distributing bodies and is a very tried and tested model; 

 the Council may look (in the longer term) to receive a return out of the 
profits of the Housing Company and the CLS model is a typical form of 
commercial vehicle established with a view to making a profit; 

 the ability for the Council to invest in the company by way of share equity 
as well as loan debt; 

 The general power of competence, being used for a commercial purpose 
as is intended here, does not allow for local authorities to participate 
directly in a limited liability partnership, which would be the other most 
obvious corporate form for a body established with a view to profit. 
 

4.2.2 The company will be set up in accordance with the Companies Act 2006, 
including the appointment to the Board of the company. The Memorandum and 
Articles of Association and any other relevant document for the setting up of such 
a company will be in a form approved by the City Solicitor. 
 

4.2.3 The Council will hold 100% of the shares in the Housing Company and as such 
will have full ownership. This has the advantage of allowing the Council to retain 
ultimate control of the Company and therefore the allocations, selection of 
properties and the rents. 
 

4.2.4 The Council and Housing Company will need to ensure that appropriate 
governance arrangements are put in place so that the Council, as the sole 
shareholder of the company, can set and oversee the strategic direction of the 
company whilst allowing the directors of the company discretion to carry out the 
operational management effectively, efficiently and with clear targets and 
milestones. This will require a clear decision making framework to ensure the 
Council as Shareholder make the appropriate decisions reserved for them (see 
appendix 2) and give sufficient authority to the Directors to make decisions in 
relation to the day to day activities of the company. 
 

4.2.5 Governance arrangements must ensure accountability whilst not hindering 
operational activity.  
 

4.2.6 It is recommended that the following governance structure is implemented.  
 

 Firstly, to provide the strategic direction and oversight of the Housing 
Company a shareholder, cross-party committee of members will be 
established which will exercise the Council's rights as shareholder of the 
Housing Company  

 The new Committee would need to be established by full Council with 
relevant terms of reference. The Committee would need at least 5 and 
more usually 9 or more members.   

 The second level of governance will cover the day to day operational 
matters of the company and this will be the responsibility of the Housing 
Company’s Directors. It is suggested that 3 senior officers of the Council 
are appointed as company Directors with one being the Managing Director 
of the Company. In addition, two independent Non- Executive Directors will 
be recruited to bring commercial housing and finance experience to the 
board of directors.  (Directors of the company will be subject to the 
provisions of the Companies Act 2006 regarding duties and obligations of 
Directors. Any actions against the company will stay with the company and 



there would be no recourse to the council or individual directors, save in 
certain defined cases for example, fraudulent or wrongful trading.  In 
addition the Directors will be indemnified by the Company for personal 
liability except in the cases of unlawful actions or fraudulent or wrongful 
trading).   

 
4.2.7 The establishment of a Shareholders Agreement (between the shareholders and 

the Housing Company) will set out the parameters the company must operate 
within and ultimately it provides the Council with complete control over the 
company. 
 

4.2.8 This structure avoids any potential conflict of interest for Members between their 
role as an elected Member of the Council and the day to day operational 
management of the Housing Company. However, Members still control the 
company at a strategic level with officers tasked with managing the Housing 
Company within a framework and through delegated authority provided by 
Members. 
 

4.2.9 Any council officer appointed as a company director should not be remunerated 
(although it may be appropriate for Non-Executive Directors to receive modest 
remuneration) and it is recommended that the Council’s Chief Finance Officer and 
Monitoring Officer are not appointed as Directors to ensure a clear separation of 
their roles in their advice to the Council. Officers will need to be mindful to avoid 
circumstances where a conflict might arise in their role of company Director and 
the giving of advice to members in their role as Council decision makers. 
 

4.2.10 In addition to the directors of the business, the Housing Company will also need 
to be appropriately staffed. It is anticipated that many of the services will be 
contracted out with housing management, maintenance and accounting services 
provided by Council staff (and re-charged to the company). It is important to 
absolutely demonstrate that all costs of utilising Council staff are recovered and 
that there is no actual or hidden subsidy so as to avoid any challenge that the 
Council is providing state aid to the company. 
 

4.3 Documentation required to establish the Housing Company 

4.3.1 The following documentation will be required to complete the establishment of the 
Housing Company and associated governance arrangements:  
 

  Memorandum of Association and Articles – this will be the governing 
document for the Housing Company. 

 
  Shareholder Agreement – will be required to regulate, amongst other 

matters, how the Housing Company is to be governed. This will be a 
key document as it will capture how the Council/Shareholders will 
exercise its control over the Housing Company. 

 

  Terms of Reference for shareholder committee 
 

  Loan Agreements – these set out the details of the funding 
arrangements between the Council and the Housing Company. 

 

4.3.2 In addition, the Housing Company will be governed via a series of operational 



documents, which will be controlled by the Council via the Shareholder 
Agreement. 
 

4.3.3  Business Plan – the business plan will need to be developed to cover a 
rolling 5-year period of investment activity and will outline the company’s 
planned operations. The Business Plan will be reviewed and agreed 
annually and covers the following: - 

 
a) Company objectives (as established in the Shareholder Agreement) 
b) Governance arrangements 
c) Operational plans 
d) Financial model and assumptions 
e) Rents, sales and development assumptions 
f) Fees, on costs and tax 
g) Funding profile and sensitivity analysis 

 

4.3.4 Operational Policies including: - 
 

a) Rent setting  
b) Letting policy 
c) Rent arrears and debt recovery 
d) Other general policies e.g. Health and Safety, data protection  

 

4.4 Site acquisitions/disposals 
 

4.4.1 Careful consideration will need to be given to the transfer of any land held by the 
Council to the Housing Company, and in particular the requirements of s123 of 
the Local Government Act 1972 (in relation to land held in the Council's General 
Fund) and s32/43 of the Housing Act 1985 (in relation to land held in the 
Council's HRA) will need to be met.  It is recommended that site specific advice is 
taken by the Council in relation to each site. 
 

4.5 Property Management  
 

4.5.1 The Housing Company will need to provide housing management and property 
maintenance services to its portfolio. It would not be cost effective for the Housing 
Company to employ its own staff, save for the possible employment of a 
development officer. It is anticipated that the Housing Company would utilise the 
services of the Council's housing management and maintenance teams, with all 
costs being re-charged on an arms-length and transparent basis. 
 

4.5.2 Taking into account a range of factors including quality of service, costs, ability to 
deliver and knowledge of tenant requirements it is proposed the company will 
contract with the Council to provide these services. As mentioned in the Legal 
section of this report, the Housing Company is subject to the Public Contract 
Regulations in relation to procurement. However, as a wholly owned subsidiary of 
the Council, the Housing Company will be able to apply the ‘Teckal’ exemption in 
terms of any contracts between the Council and the Housing Company, therefore 
these contracts would not be subject to the EU procurement regime.  
 

4.5.3 Tenants of the Housing Company would be granted an Assured Shorthold 
Tenancy.  



 
4.6 Financing the Housing Company 

 
4.6.1 The business case is predicated on the Housing Company being fully financed by 

the Council’s General Fund. This is because the Council is able to access funding 
at very competitive rates from various sources including the Public Works Loan 
Board (PWLB). The Council can then on-lend funding to the Housing Company. 
 

4.6.2 Full indicative financial modelling for the Housing Company has been carried out 
by consultant advisers, David Tolson Partnership, with officers providing and 
agreeing assumptions. The modelling is predicated on there being no overall cost 
to the Council over the life of the business plan. The indicative model is attached 
at appendix 1.  
 

4.6.3 The funding provided from the Council to the Housing Company will be in two 
parts. Firstly, the larger part of the funding will be as a loan on which the Housing 
Company will pay interest to the Council. The second part of the funding will be in 
the form of equity (in return for shares in the Housing Company).  
 

4.6.4 If the Council were to invest 100% of money as a loan to the Housing Company, 
then HMRC may challenge this as a non-commercial arrangement and as way to 
make excessive interest payments and avoiding an appropriate tax liability. 
 

4.7 Financial modelling for the Company 
 

4.7.1 Assumptions  
The following assumptions have been made in relation to the financial modelling 
that was undertaken by David Tolson Partnership Ltd. 
 

4.7.2 Stock and rents 
The modelling assumes that the new company will build 200 units over the first 5 
years.  The developments would take place as follows: 

 Year 1 - 40 Units taking 18 months to build finishing middle of Year 2 

 Year 2 - 40 Units taking 18 months to build finishing middle of Year 3 

 Year 3 - 40 Units taking 18 months to build finishing middle of Year 4 

 Year 4 - 40 Units taking 18 months to build finishing middle of Year 5 

 Year 5 - 40 Units taking 18 months to build finishing middle of Year 6 

4.7.3 The development mix is split 20% and 80%.  The split is between 20% properties 
for sale with a 6 month sale period lag and 80% at market rents.  In total there are 
40 sales properties over the periods and 160 market rented properties. Rental 
income is based on the market averages for Lincoln for a two bed property (£595) 
and sales prices are also based on this (£135,000). The following tables show the 
market data that was used to inform these assumptions: 
 
 
 
 



 Market Values 
   

 Unit type 
No. of 
properties Average price 

Average TOM 
(Time on 
market) 

One Bedroom 366 £89,784 244 

Two Bedroom 2540 £124,693 203 

Three Bedroom 4884 £168,374 225 

Four Bedroom 2839 £265,586 244 
 

  

 

Market Rents 
   

Unit type 
No. of 
properties 

Average Rent 
p.m. 

Median Rent 
p.m. 

One Bedroom 83 454 395 

Two Bedroom 105 592 550 

Three Bedroom 97 598 600 

Four Bedroom 118 542 394 
 

4.7.4 Build Costs 
An all-in build cost (including land and VAT) of £105k per property has been 
assumed.  It is hoped that with higher volume programmed development these 
costs can be secured.  It should be noted however that these figures are below 
those currently used for HRA developments and represents the most significant 
of risks to the financial model.  It is worth noting that an increase in build costs 
above £110k per property could potentially make the business plan unviable, 
unless adjustments are made elsewhere 
 

4.7.5 Other Assumptions 
A range of other assumptions have been agreed and used to inform the financial 
modelling as shown in the following table:   

 
Management costs   £750 
      
Rent Loss Percentage   2.0% 
      
Revenue Repairs Per Unit After 1 Year 
Free   £550 
      
Major Repairs % Build Cost from Year 
11 On   0.8% 
      

Interest Rate PWLB plus Margin (1%)     
      
Year 1 (PWLB 2%)   3.00% 
Year 2 (PWLB 2%)   3.00% 
Year 3 (PWLB 2%)   3.00% 
Year 4 (PWLB 2%)   3.00% 
Year 5 (PWLB 2%)   3.00% 

Year 6 - On (PWLB 4.1%)   5.00% 

 



The detailed business plan for the company will develop these assumptions 
further and will include a full sensitivity analysis of these key assumptions and 
their impact on the viability of the business plan. 
 

4.7.6 Taxation 
The tax and VAT implications in relation to the outline proposals have been 
assessed by qualified tax specialists.  Tax has been included in the financial 
model at what tax advisers have suggested is a fair approximation of the levels of 
tax likely to be incurred.   
 

4.7.7 Stamp Duty Land Tax (SDLT)  
As the council is a local authority, group relief should be available on the 
purchase of land.  This means that no SDLT should be chargeable whether land 
was sold or gifted.  Some due diligence should be undertaken to ensure that the 
conditions for SDLT group relief apply. 
 

4.7.8 Corporation tax 
Corporation taxation is based on corporation tax at 20% in the first two years then 
sliding over the future years to an ongoing rate of 18% (in line with Govt Tax 
Policy) being payable on revenue surpluses and on the sale of houses.   
 

4.7.9 VAT 
The new housing company will not be able to recover all the VAT that it incurs on 
purchases of goods and services.  The new company will be able to register for 
VAT and it is acknowledged that this should be done as soon as possible to 
reduce any risk of VAT loss on the costs on setting up the new company.  For 
sales of shared ownership property the initial sale is zero rated, whereas 
subsequent rents and additional purchases of equity will be exempt from VAT.  
Advice has been received suggesting that it would be advisable to have a design 
and build contract in place for the construction of the new properties.  This is to 
reduce the irrecoverable VAT on professional fees (construction of new houses is 
zero rated). 
 

4.7.10 Overall results of financial modelling 
The business plan assumes total borrowing of £20m.  This borrowing is assumed 
to be split between 25% equity and 75% loan.  It is assumed that interest 
payments are made on the loan and it is assumed that loans will be drawn over 
the first 5 years on short term basis then re-financed in year 6 with a 35 years 
repayment schedule. 
The modelling shows that the cashflow can be sustained on this basis, however it 
should be noted that if build costs rise above the current assumptions this will 
have a negative impact on the plan and unless adjustments are made elsewhere 
in the financial plan there will be insufficient funds for the plan to be viable.  
 

4.8 Financial Impact on the General Fund 
 

4.8.1 The General Fund will receive three different types of return from the Housing 
Company: 
 

1. Interest on loans 
The Council will finance the Housing Company by taking out loans, via the 
PWLB and on lending to the Company. Loans made by the Council to the 



Company will require an interest rate which will be at a margin above the rate 
the Council has borrowed from the PWLB.  An appropriate rate will be 
determined by the Chief Finance Officer taking into account the need to 
ensure that it is a commercial rate (thus ensuring State Aid provisions are not 
triggered) but equally that it is not an excessive rate. The financial modelling 
currently assumes a margin on this lending of between 0.9%-1%, this 
represents a revenue stream for the Council. 

 
2. Repayment of loan principal 
The financial modelling for the Company assumes the loan debt taken out of 
£15m will start to be repaid from year 6 and will be repaid over a period of 35 
years.  

 
3. Dividends  
The Housing Company’s profits, net of tax, will be available for distribution to 
the Shareholders (the Council) and this will represent revenue income to the 
Council.  The financial modelling for the Housing Company assumes that a 
dividend will be payable from year 6 onwards and has initially been assumed 
to repay at a level equivalent to 1/35 of the equity loan made to the Company.  
Subject to the performance of the Company there will be opportunity to review 
this dividend and receive a greater share of the profits if so desired. 

 
4.8.2 The financial modelling for the Housing Company demonstrates, on the current 

assumptions, that the initial loan debt can be repaid and that the Company is able 
to make interest payments on the total loan values and provide the Council with 
an annual dividend, whilst generating a surplus position for the company. 
 

4.8.3 The acquisition of equity by a Council and the provision of loans to a third party 
are both defined as capital expenditures by legislation.  To the extent that such 
expenditure is funded by borrowing there is a requirement to make a prudent 
provision for the repayment of such debt.  In these circumstances the Council is 
expecting the repayment of the loan debt element in full and therefore there is no 
requirement to make a provision for repayment of the loan that the Council funds 
the loan debt part of the Company’s financing.  In relation to the equity element 
there is a requirement to make prudent provision for the repayment of the debt, 
limited to a maximum period of 20 years.  The impact on the General Fund will 
therefore be a charge of the £5m equity finance over a 20 year period. 
  

4.8.4 Taking into account the returns that the Council is forecast to make from the 
Housing Company and the costs it will incur in respect of the provision of 
repayment of debt, the current financial modelling indicates that, based on the 
initial business plan model for the Company, the Council is set to make a return 
on its investment in the Housing Company.  However there may be years in the 
period of the plan, primarily the first 5 years, where the impact on the General 
Fund is negative.  Initial work by officers have estimated this to be in the region of 
a £250k (one-off cost over the 5-year period).  Further detailed work on this will 
be undertaken whilst the detailed business plan is being prepared.  
 

4.8.5 Although the indicative business plan demonstrates that the Housing Company is 
viable there still remains a risk that the principal sums invested in the Housing 
Company by the General Fund are not returned in full.  This would require a 
combination of a series of factors affecting many of the assumptions used in the 



business plan but is nevertheless a risk.  This risk is particularly high during the 
first 5 years of the Company and at a time when its asset base is below or close 
to its debt liabilities.  In light of the fact that the Council will not be setting aside an 
MRP (Minimum Revenue Provision) charge on the loan debt element of the 
Housing Company’s financing and given the potential risk it faces, it would be 
prudent for the Council to consider setting aside an additional earmarked reserve 
to provide some cover for any such losses. Further consideration will be given to 
the need and potential level of such a reserve as work progresses on the detailed 
business plan.  
 

4.8.6 
 

In addition to the returns to the General Fund as set out above the Council will 
benefit from additional income through Council Tax, which is 16% of the Council 
Tax bill per property, and from New Homes bonus, as well as the potential to 
generate income from the provision of services, e.g. housing management, 
financial services, property maintenance, subject to capacity existing within these 
services.  
 

5.  Legal Issues for the Council  
 

5.1 Powers to form the Housing Company 
 

5.1.1 The Council can rely upon the general power of competence within the Localism 
Act 2011 to form the Housing Company for operating a business to let homes at 
market rent or to provide homes for sale either on market or sub market terms.  

 
5.1.2 Section 1 of the Localism Act 2011 provides local authorities with the power to do 

anything an individual may do, subject to a number of limitations.  This is referred 
to as the general power of competence.  A local authority may exercise the 
"general power of competence" for its own purpose, for a commercial purpose 
and/or for the benefit of others. In exercising this power, a local authority is still 
subject to its general duties (such as the fiduciary duties it owes to its rate and 
local tax payers) and to the public law requirements to exercise its powers for a 
proper purpose. 

 
5.1.3 In the exercise of its powers under the Localism Act for a commercial purpose, 

the Council is obliged under the Localism Act to do so via a company. 
 
5.2 Powers to fund the Housing Company 

 
5.2.1 The Housing Company will need significant funding to acquire land and develop 

properties. Therefore, as well as the Council having the powers to form the 
Housing Company it must also be able to provide it with the necessary loan and 
equity funding.  
 

5.2.2 The Council has the power to borrow under the Local Government Act 2003 for 
the purposes of the prudent management of their financial affairs, or in 
connection with any of their functions. The borrowing must be affordable, prudent 
and sustainable and comply with the Prudential Code.  
 

5.2.3 As outlined, the Council intends to borrow monies and in turn support the Housing 
Company through the provision of loans and subscription to share capital.   
Section 24 of the Local Government Act 1988 (the 1988 Act) specifically allows 



the Council to provide financial assistance in connection with the provision of 
privately let accommodation.     
 

5.2.4 If the Council exercises its powers under this section, then under Section 25 of 
the 1988 Act it must also obtain the consent of the Secretary of State to do so.  If 
this consent is not obtained, then any financial assistance given will be void.  The 
Secretary of State has set out pre-approved consents in the "General Consents 
2010" (July 2011) and the "General Consents 2014" (April 2014).  The General 
Consents 2010 contains Consent C. and the Council can provide financial 
assistance to the Housing Company under this provision. 
 

5.2.5 Any housing made available for sale by the Housing Company would not be 
covered by the 1988 Act, however the Council can rely upon the general power of 
competence under the Localism Act 2011 to fund the Housing Company for the 
purpose of the company operating a business to provide homes for market sale.  
 

5.3 Power to transfer land to the Housing Company 
 

5.3.1 It may in the future be appropriate for the company to develop new homes using 
Council owned land. The Council is entitled to dispose of land held by it in its 
General Fund provided it complies with Section 123 of the Local Government Act 
1972 and it is entitled to dispose of land held in its Housing Revenue Account 
providing it complies with section 32/43 of the Housing Act 1985.  Although these 
consents for HRA land normally require the consent of the Secretary of State, 
there are some useful general consents that have been issued. However, these 
powers concerning the disposal of land from the Council to the Housing Company 
are complex and as such, site specific advice will be sought in the future for any 
disposals or series of disposals. 

 
5.4 Fiduciary duties 

 
5.4.1 The Council's fiduciary duties can be briefly summarised as acting as a trustee of 

tax and public sector income on behalf of its rates and tax payers.  The Council in 
effect holds money but does not own it and spends that money on behalf of its 
business rate and council tax payers. Taking these fiduciary duties into 
consideration, the Council’s primary objectives when making investments/loans 
are the repayment of the principal and interest on time, then ensuring adequate 
liquidity, with investment return being the final objective.  The Council therefore 
will in the first need to ensure that that it has minimised the risks and potential 
costs to it if the Housing Company becomes insolvent and/or defaults on any 
loans and then ensure that it achieves an appropriate return for the lending it 
provides. 
 

5.5 Procurement 
 

5.5.1 The Housing Company will be a body required to follow the Public Contracts 
Regulations 2015 (PCR).  However, as a wholly owned subsidiary of the Council, 
the Housing Company will be able to take advantage of the "in house" exemption 
from the PCR and as such, any contracts let between the Council and the 
Housing Company (e.g. in relation to housing management services) would not 
be subject to the EU procurement regime. 
 



5.6 State Aid Compliance 
  

5.6.1 If the Council is acting in a way that a private lender and/or investor would not act 
in similar circumstances in a market economy, for example by providing a loan on 
uncommercial terms and at a uncommercial interest rate, and/or was making an 
equity investment on the terms and for the return which a private investor would 
not do, then such activity could constitute unlawful State Aid within the meaning 
of Article 107 of the Treaty on Function of European Union (TFEU.) 

 
5.6.2 As such, when the Council establishes the detailed loan arrangements with the 

Housing Company it will need to ensure that an analysis of the relevant risk in 
relation to the loan is undertaken and also confirm that the interest rate applied is 
consistent with that which a private lender would require in the same 
circumstances and that the non-financial element of the loan complies with the 
terms and conditions which a private lender is likely to require, so not to constitute 
unlawful state aid. 
 

5.6.3 State Aid will need to be continually kept under review to ensure that the support 
from the Council is able to continue to be provided throughout the loan period. 
 

5.6.4 It is also important that any services provided by the Council to the Housing 
Company are provided at "arm’s length" commercial terms, as uncommercial 
terms could also constitute unlawful State Aid,  
 

6. Strategic Priorities  
 

6.1 Growing the local economy  
 

6.1.1 The construction sector claims that for every £1 invested the sector delivers £2.85 
in actual spending. Investing in infrastructure projects is the one of the best ways 
to stimulate the economy. By following Council procurement rules we will keep 
spend local as much as possible. 
    

6.2 Protecting the poorest people in Lincoln 
 

6.2.1  Although the rented property in the company will be at market rents the properties 
will still provide a more attractive alternative to many than the rest of the private 
rented sector and first call for allocation would be offered to those on the 
Council’s waiting list.  
 

6.2.2 The company model is proposed to work alongside the HRA in providing homes 
for social rent and housing associations providing homes at affordable rents.  
 

6.2.3 In the medium and long term the company model should generate income for the 
General Fund helping it to maintain other critical services. 
 

6.3 Increasing the supply of affordable housing 
 

6.3.1 It is anticipated that all properties delivered through the company will help in 
reducing the Council’s waiting list for accommodation and assist in driving up 
standards across the wider private rented sector.  
 



7. Organisational Impacts  
 

7.1 Finance (including whole life costs where applicable) 
The financial implications are as set out in section 4.6 – 4.8 above. 
 

7.2 Legal Implications including Procurement Rules  
Included throughout the report. 
 

7.3 Equality, Diversity & Human Rights (including the outcome of the EA attached, if 
required)  
No report required at this time.  
 

7.4 Significant Community Impact  
This report relates specifically includes to improving the range of Housing options 
in the community. 
 

8. Risk Implications 
 

8.1 (i)        Options Explored  
Other options explored in the formation of the company related to whether and 
how it could deliver new build property at sub-market rent.  
 

8.2 (ii)        Key risks associated with the preferred approach 
Significant on-loan funding by the General Fund is required to make the company 
model work although the projection overall is, at least, that there is no overall cost 
to the Council in the term of the model.    
 

9. Recommendation  
 

9.1 
 
 

To consider the report and proposal that a company be formed and the draft 
recommendations at 1.2 to be considered by the Executive.   
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